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EXECUTIVE SUMMARY

Persons who move from one country to another to seek or assume
pre-contracted work do so at considerable risk. Quite often, the labor
laws they are accustomed to are different from those of their country of
origin. The shift in mindset is, by itself, a daunting challenge. On top of
the legal framework, there are cultural disconnects, differentials in levels
of development, the difficulty of forging bilateral agreements or
international protocols, among others. The safety and protection of
migrant workers is therefore not just a personal responsibility but a
shared undertaking that all parties to this movement must dutifully
exercise.

This paper takes off from the Philippine experience of the past
three decades and documents what makes for effective protection and
the gaps that must be addressed to ensure improved welfare and working
conditions for migrant workers. It is also important to demonstrate that
regular, organized and documented migration is the best starting point
for workers’ protection.

The Philippines provides for a regulatory framework for contract
migration. It also has developed institutions, structures and mechanisms
to ensure that in-country (meaning within the Philippines), on-site (in the
destination country) and among those left behind, government support is
available. At the same time, a reintegration program for returning
workers is operative to ensure that no brain or skills drain takes place
except on a temporary basis.

This paper enumerates the regulations that govern the various
actors in the migration process, the institutions and their respective
functions, and the gaps that must be filled to ensure that protection for
migrants becomes more complete and comprehensive. It also cites the
requirements for an operating reintegration process.



All these interventions proceed from the source country point of
view. Other actors in the process have an equal responsibility to
contribute to the migration process.

The destination country, because it profits from the skills and
training of the migrant worker, must put in place a system for redress
of specific grievances.

The worker himself must move through regular and legal channels,
must undergo workers’ education and at least a pre-departure
orientation to understand the law, rules and traditions of his new
country of employment.

International organizations must provide an alternate platform for
sorting out cultural and legal differences and strive for protocols that
allow mediation and arbitration for problems arising out of these
differences.

And civil society, while a natural vessel for rights advocacy may
also team up with destination-country counterparts so they may pick up
where official institutions leave off.

I. INTRODUCTION

Labor migration is a strange phenomenon. Unlike emigration
which presumes residency and eventual citizenship in a new country,
labor migration is usually time-bound, contract-based and employment
related. In a very real sense, it is temporary migration. While some
destination countries allow a shift to something more permanent, many
others require immediate return or negotiated extensions/renewals with
employers taking responsibility for eventual repatriation. Whatever
motives underlie the migration movement, protecting migrant workers is
a concern that usually comes up only when something has already gone
wrong. Workers’ welfare admittedly takes a lower priority than
employment (from the point of view of the source country) or the skills
need of a destination country. Over the years however, modalities for
protection have come up as a reaction to the increasing movement of
persons for economic purposes. Some emanate from source-country
regulations. Others proceed from legal and humanitarian traditions in
destination countries. Still others come from a realization that the
movement of workers, being mutually beneficial can only continue under
a regime of shared responsibility. The world, however, is still a long way
from  acknowledging that protection is a moral consequence of
benefiting from the fruits of human labor, even if and particularly when
the human resource comes from outside a country’s boundaries. The



difficulty of establishing binding international protocols is testimony to
this ambivalence in labor protection. Given the continuing migratory
flows across countries, it is important to delineate what has been
done, what is possible and the gaps that exist in protecting
migratory workers. It is also important to demonstrate that when
migration is regular, organized and documented, workers’ protection
is a responsibility that is easier to discharge. It must also be stressed
that workers’ protection is not just one person or one country’s

look-out. All the actors concerned --- the workers themselves, their
employers, intermediators, source and receiving governments, non-
government organizations and international agencies --- should be made

more aware and better-positioned to assume their roles in protecting
workers outside their national territories.

This paper takes off from the experience of the Philippines in the
protection of its workers who choose to work overseas. It is also a
documentation of what some destination governments do or have done to
ensure that foreign nationals in their territories are able to access labor
and human rights while contributing to their own national development.

II. THE PHILIPPINE EXPERIENCE: FRAMEWORK FOR THE
PROTECTION OF MIGRANT WORKERS

The Philippine framework for the protection of migrant workers has
three (3) major components namely: a) a regulatory system for
intermediators and other actors in the overseas employment program; b)
the provision of institutional structures and mechanisms for workers’
protection; and c) a re-integration program for returning workers.

A.  The Regulatory Framework for Contract Migration

Formal government intervention on the recruitment and placement
of migrant workers began in 1974 with the issuance by then President
Ferdinand E. Marcos of Presidential Decree 442 or the Labor Code of the
Philippines. This was upon the initiative of the late Blas F. Ople, former
Minister of Labor, Senator, Ambassador, Minister of Foreign Affairs and
the Father of the Overseas Employment Program. The Labor Code of the
Philippines formally put in place overseas employment as a program of
the government in order to ensure that workers leaving for overseas jobs
are carefully selected so that the good name of the Philippines is
protected and the workers are provided with the best possible terms and
conditions of employment. To achieve this objective, the Labor Code
provided for the setting up of special offices within the then Ministry of
Labor, namely: the Overseas Employment Development Board (OEDB)
which was mandated to undertake a systematic land-based overseas
deployment of Filipino workers and at the same time protecting their



rights to fair and equitable employment practices; the National Seaman
Board (NSB) for the overseas deployment of Filipino seafarers; and the
Bureau of Employment Services (BES) whose mandate, among others,
was to establish and maintain a registration or licensing system in order
to regulate private sector participation in the recruitment and placement
of Filipino workers overseas. Thus, no employer was allowed to hire a
Filipino worker for overseas job except through the above-named offices
or private entities duly licensed by the government. Exceptions however
were given in the case of hiring done by members of the diplomatic
corps, international organizations and other employers allowed by the
Secretary of Labor. This set-up governing overseas employment of
Filipino workers continued until 1982 when the three agencies were
merged and re-named the Philippine Overseas Employment
Administration or POEA which thereafter assumed all the
responsibilities relative to the overseas employment of Filipino workers.

(1)  The Philosophy Behind Deployment of Filipino Workers.

A primary and basic rule governing overseas employment of
Filipino workers is that deployment shall only be allowed to
countries where the rights of Filipinos migrant workers are
protected. In short, from the start of the program, the protection of
the migrant workers was already a major concern of the
government. Presently, the government recognizes any of the
following as guarantee on the part of the receiving country for the
protection of the rights of overseas Filipino workers:

. it has existing labor and social laws protecting the
rights of workers;

J it is a signatory to multi-lateral conventions,
declarations or resolutions relating to the protection of
workers;

. it has concluded a bilateral agreement or arrangement

with the government protecting the rights of overseas
Filipino workers;

o it is taking positive, concrete measures to protect the
rights of migrant workers; and

. it recognizes the standard employment contract
promulgated by the Philippine government.



Notwithstanding the above conditions, it is also the policy of
the government that, pursuant to national interest or when public
welfare so requires, the Philippine government may, at any time,
terminate or impose a ban on the deployment of migrant workers
to a particular destination country. This has happened a number
of times when war seemed imminent or when hostilities or social
conditions (such as epidemics or moral situations) were obtaining
such that local conditions pose a threat to the life or safety of
overseas Filipino workers.

(2) The Licensing of Private Recruitment Agencies

Even when the government was into the recruitment and
placement of Filipino migrant workers itself, this was limited only
to what are known as government-to-government arrangements.
The bulk of the recruitment and placement of departing migrant
workers are done by licensed private recruitment agencies. The
licensing of private participants in the recruitment and placement
of migrant workers is an essential part of the government’s
regulatory framework. For this purpose certain requirements are
imposed and should be met by those wanting to participate in the
program before a license is issued to them. Among these are:

J only Filipino citizens or corporations, partnerships or
entities at least 75% of the authorized and voting
capital stock of which is owned by Filipino citizens are
permitted to participate;

o a minimum capitalization of P2 million is required;
and
o a bond deposit of P1 million is also required to answer

for all valid and legal claims arising from violations of
the conditions for the grant and use of the license and
of contracts of employment.

The license issued to a qualified entity is valid for four (4)
years and may not be transferred, conveyed or assigned to any
person, partnership or corporation. Also, in the course of doing its
business, no licensed recruitment agency is allowed to conduct
any recruitment activity outside of its registered office although an
agency can establish additional offices but subject to the prior
approval of the government. A license may be revoked and a
permanent ban on overseas employment may be imposed on erring
agencies.



(3) Rules and Standards on Recruitment and Placement of
Workers

It is the policy of the state that all recruitment and
placement activities done by licensed recruitment agencies shall be
in accordance with the rules and the minimum standards set by
the government. This is to ensure the protection of the workers
from the unscrupulous practices of some recruiters. The more
important of these rules and standards are:

a) The verification and registration or accreditation of
foreign employers/principals.

Recruitment agencies are not allowed to undertake
recruitment and deployment of workers to a foreign employer
or principal until the latter is first verified as a duly licensed
entity in the country of destination and allowed by the laws
of that country to employ foreign workers in support of its
business activity. The on-site verification of the foreign
employer is done by the Philippine Overseas Labor Office
(POLO) nearest to the worksite. The POLO verification report
together with other documents like the Special Power of
Attorney or the Recruitment Agreement between the
employer and the local licensed agency, the Master
Employment Contract that will define the terms and
conditions for the employment of Filipino workers and the
employer’s manpower request indicating the positions and
salaries of workers to be hired shall be submitted by the
concerned recruitment agency and these documents shall
serve as the government’s basis for the registration of the
foreign employer and its issuance of the permit to the
licensed agency to initiate recruitment and deployment
activities. In countries where there are no POLOs to verify
the existence of the foreign employer, the licensed
recruitment agency is required to submit additional
documents outside of those mentioned above to support the
validity of manpower request, namely: (1) a valid business
license, registration certificate or equivalent document or
proof of existence of the project and which documents should
be properly certified by the issuing authority in the host
country; and (2) visa assurance or any equivalent document
also certified by the issuing authority in the host country.
Should these requirements be met, the foreign
employer/principal will be accredited by the government and
its manpower request can therefore be properly serviced by



the authorized licensed recruitment agency. The registration
or accreditation of the foreign principal or employer is valid
for four (4) years but revocable anytime the terms and
conditions of accredited are breached.

b) Foreign Employer’s/Principal’s Compliance with
Employment Standards

As mentioned earlier, the licensed recruitment agency
is required to submit a master employment contract for
verification by the government before a foreign principal or
employer is registered or accredited and his manpower
request duly serviced. This is to ensure that the terms and
conditions for the employment of Filipino workers meet the
following minimum standards prescribed by the government:

o Guaranteed wages for regular work hours and
overtime pay which shall not be lower than the
prescribed minimum wage in the host country or
the minimum wage standards set forth in a
bilateral agreement or international convention
duly ratified by the host country and the
Philippines or not lower than the minimum wage
in the Philippines, whichever is higher;

o Free transportation to and from the worksite or
offsetting benefits;

o Free food and accommodation or offsetting
benefits;

o Just or authorized causes for termination of the

contract or the services of the worker taking into
account the customs, traditions, norms, mores,
practices, company policies and the labor and
social legislation of the host country; and

o In addition, the government may also consider
the following:

- existing labor and social laws of the host
country;

- relevant agreements, conventions,
delegations or resolutions;



- relevant bilateral and multi lateral
agreements or arrangements with the host
country; and

- prevailing conditions/realities in the market
c) Advertisement of Overseas Jobs

Licensed recruitment agencies may advertise actual
job vacancies covered by the manpower requests of their
registered or accredited foreign employers/ principals or
project. They are however required to identify themselves in
the advertisements together with their addresses and license
number, the worksite of their principals or projects, the
skills categories and qualification requirements and the
number of available positions.

Advertisement for manpower pooling is also allowed
but this must be so indicated in bold letters in the
advertisement and no fees shall be collected from the worker
applicants.

d) Skills Testing and Medical Examination of Workers

Licensed recruitment agencies may subject worker
applicants to skills testing to determine their real capabilities
and competencies. It is a requirement however that skills
testing should be conducted only by government-accredited
skill testing centers and only after the applicants shall have
been interviewed by the licensed agency or its principal and
have been pre-qualified to an existing overseas position
covered a government approved job order. The tests shall
only be for the skills category that the workers have applied
for.

It is also a requirement that worker-applicants be
medically examined to ensure that they are physically fit for
overseas employment. Like in the skills testing, the medical
examination shall only be conducted by a medical clinic duly
accredited by the government and only after the applicant
has been interviewed and pre-qualified. The scope of the
medical examination shall be in accordance with the
requirements of the employers.

e) Documentation of Selected and Hired Workers



A worker selected and hired by a licensed recruitment
agency for an overseas job shall be properly documented.
The documentation of the worker is the responsibility of the
recruitment agency which also has the obligation to provide
the worker with a copy of the approved employment contract
or service contract. A duly documented worker shall be
issued by the government an Overseas Employment
Certificate (OEC) which shall serve as his/her exit pass at
the airport upon deployment. The Rules require the agency
to deploy the hired/selected worker within sixty (60) days
from the issuance of the OEC.

f) Placement and Other Fees

In payment for the selection and hiring of the worker-
applicant, the licensed recruitment agency is allowed by law
to collect from the hired worker a placement fee in an
amount equivalent to one month salary exclusive of the
documentation costs. However, where the destination
country does not allow the charging or collection of
placement and recruitment fee, the recruitment agency is
consequently not allowed to collect the same from the hired
workers.

As regards the documentation costs, the same can be
passed on by the agency to the hired workers if the process
of documentation was done by the agency but only up the
actual cost of documentation. All payments made by the
worker to the agency shall be covered by official receipt. The
documentation costs shall be limited to the following:

. Passport;

o NBI/Police/Barangay Clearances;

° Authentication of documents;

. Birth Certificate;

. Medicare;

o Trade or skills testing, if necessary;

o Inoculation, when required by the host country;
and



° Medical Examination

(4)  Sanctions for Non-Compliance with Recruitment Rules
and Standards

Any violation of the recruitment rules and standards
by a licensed agency can be subject to administrative
sanctions as may be imposed by the government after
hearing the complaint filed by an aggrieved party or by the
government on its own initiative. @ There are however
administrative procedures that should be followed.
Depending upon the gravity of the offense or violation, the
sanction can range from reprimand to suspension of license
or cancellation of the license”.

On the other hand, the violation of the rules by the
foreign employer including offenses like gross negligence
leading to serious injury or illness or death of the worker,
grave misconduct, and conviction of an offense involving
moral turpitude can be also subject to disciplinary action by
the government. Sanctions can range from suspension to
permanent disqualification of the employer from
participating in the overseas employment program, meaning
that the foreign employer shall no longer be allowed to
recruit and hire Filipino workers.

In the case of the workers violating the recruitment
rules like submitting false information or documents for
purposes of job application, unjustified refusal to depart for
the worksite after all employment and travel documents have
been approved as well as the commission of felony or crime
punishable by Philippine laws or by the laws of the host
country, unjustifiable breach of the employment contract,
embezzlement of company funds and/or properties of a
fellow worker entrusted for delivery to kin or relatives in the
Philippines and violation of the sacred practices of the host
country, the same may also be subject to sanction by the
government after observance of due process in the
investigation of the complaint. The sanctions can range from
temporary to permanent disqualification from overseas
employment depending upon the gravity of the offense
committed.

*

See Table 1 for the number of licensed recruitment agencies closed or licenses
cancelled for violation of recruitment rules and regulations.
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(5) Protecting the Workers from Illegal Recruitment
Activities

lllegal recruitment is a problem that has confronted
the overseas employment program since its formalization in
1974. Perhaps, this is because the business of recruiting
and deploying workers has become profitable due to the
surge of job applicants for overseas jobs enticed by the
relatively higher salaries being offered for comparable
positions locally. There is also the noticeable increase in
demand for overseas Filipino workers, particularly in the
skilled category. Thus, many have joined the business of
recruitment even if they do not have the required license
issued by the government.

In order to protect the workers from illegal
recruitment, the Philippine congress passed Republic Act
No. 8042 or The Migrant Workers and Overseas Filipinos Act
of 1995 which, among others, defined illegal recruitment
activities and provided penalties on persons found guilty of
it. The penalties can be in the form of imprisonment of not
less that six (6) years and one (1) day but not more than
twelve (12) years and a fine of not less than two hundred
thousand pesos (P200,000.00) nor more than five hundred
thousand pesos (P500,000.00). If illegal recruitment is
found to constitute economic sabotage, the penalty can go
up to life imprisonment and a fine of not less than five
hundred thousand pesos (P500,000.00) nor more than one
million pesos (P1,000,000.00). Economic sabotage is also a
non-bailable crime”.

Four years ago, the President of the Philippines issued
Executive Order No. 325 creating the Presidential Anti-Illegal
Recruitment Task Force with the mandate to conduct
surveillance and entrapment operation of persons alleged to
be engaged in illegal recruitment and to cause or direct the
immediate investigation and speedy prosecution of cases
involving illegal recruitment. The task force operated under
the supervision of an oversight committee chaired by the
Secretary of Labor and Employment with the heads of seven
(7) other agencies directed to also actively support the anti-
illegal recruitment campaign as members.

* See Table 1 for the number of illegal recruitment cases handled and decided.
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But illegal recruitment is not limited only to activities
of unlicensed entities or persons. Under the law, illegal
recruitment can also be committed by licensed recruitment
agencies if they undertake the recruitment and placement
business in violation of the prescribed rules and standards.
Among others, the following activities by a licensed agency
can constitute illegal recruitment:

o Charging or accepting any amount greater than
that specified in the schedule of allowable fees;

o Furnishing or publishing any false notice or
information or document in relation to
recruitment or employment;

o Engaging in the recruitment or placement of
workers in jobs harmful to public health or
morality or to the dignity of the Republic of the
Philippines;

o Substituting or altering the employment contract
approved and verified by the government to the
prejudice of the worker;

o Withholding or denying the travel documents of
applicant-worker before departure for monetary
or financial considerations;

o Failure to deploy a worker without a valid
reason; and

o Failure to reimburse expenses incurred by the
worker in connection with his documentation
and processing in cases where deployment does
not actually take place without the worker’s
fault.

Victims of illegal recruitment activities by licensed agencies
can file a complaint before the appropriate government office which
then undertakes its own surveillance operation and preliminary
examination. If such activities are confirmed, the government can
immediately impose administrative sanctions like a closure order
for the licensed agency. If sufficient basis for criminal action is
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found, then the criminal prosecution of the people involved is
pursued.

B. Protective Structures and Mechanisms

Rules, regulations and standards are not enough to ensure that
workers are amply protected. What is more important is that these rules
and regulations and the programs developed for the protection of migrant
workers are properly and consistently enforced, reviewed, improved and
implemented with vigor and resolute desire to achieve the objectives.
Thus, institutions or offices are set-up, manned and funded in the hope
that these will bring fruition to the objective of migrant workers
protection. In the Philippines, a number of offices were set-up under the
Department of Labor and Employment (DOLE) with clearly defined
mandates and specific duties and functions focusing on: 1) the
regulation of recruitment and placement of overseas workers; 2) the
delivery of Welfare programs and services; 3) the adjudication of conflicts
arising from employer-employees relations; and 4) the delivery of on-site
protection and other services. Outside of these DOLE offices there are
still other government offices which are also involved in migrant workers
protection.

1. Regulating the Recruitment and Placement of Migrant
Workers

To ensure that the departure of migrant workers are in
accordance with the prescribed rules as briefly discussed
previously, an office to regulate the operations of licensed
recruitment agencies has been established also known as POEA.
Other than directly undertaking recruitment and placement of
Filipino workers in jobs overseas, this office is also responsible in:
(1) regulating private sector participation in the recruitment and
overseas placement of workers through its licensing and
registration system; 2) formulating and implementing, in
coordination with appropriate entities concerned, a system of
promoting and monitoring the overseas employment of Filipino
workers taking into consideration their welfare and the domestic
manpower requirements; and (3) informing migrant workers not
only of their rights as workers but also of their rights as human
beings as well as instruct and guide them how to assert their
rights and provide the available mechanism to redress violation of
their rights.

2. The Delivery of Welfare Programs and Services
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The delivery of welfare programs and services designed to
promote and protect the welfare and well-being of Overseas
Filipino Workers (OFWs) and their families has been deemed
important by the government and for this reason another office
known as OWWA was set up to carry out this mandate. This office
has a two-fold mandate, namely: (1) delivery of welfare services
and benefits and (2) ensuring capital build-up and fund viability
for the continuing protection of overseas worker. In pursuit of the
first mandate, the office provides OFWs with social and welfare
services which include death and disability insurance coverage,
social work assistance, legal assistance, placement assistance,
cultural services, remittance services, repatriation of workers in
case of war, epidemics, disasters or calamities whether natural or
man-made, psychological counseling and stress-debriefing,
training on capacity building and value formation, among others,
and reintegration services for returning OFWs who decide to
permanently stay in the country after years of overseas
employment. To fund its numerous protection programs for OFWs,
the office receives a $25 membership contribution for each
departing documented worker which it puts together and invests
on high yielding financial instruments. From the earnings of the
accumulated membership contributions collected and invested,
the office derives the funds to finance its programs. The office is
also managing the ONE HUNDRED MILLION PESOS
(P100,000,000) Emergency Repatriation Fund especially set aside
for the emergency repatriation of workers should the need arises”.

3. The Adjudication of Worker-Employer Conflicts

Worker-employer conflicts concerning terms and conditions
of employment are always expected to happen. For this reason and
in recognition of the fact that foreign employers are usually outside
of the jurisdiction of the Philippine government, a special policy
governing violations of employment contract obligations by the
employers was put in place. Under existing policy, the local
licensed recruitment agency is jointly and severally liable with its
registered /accredited foreign employer/principal for whatever
violations of the contract the latter may commit. Thus, a returning
OFW who feels aggrieved by the non-compliance by his foreign
employer with the terms and conditions of the employment
contract can file a complaint against his employer together with
the licensed recruitment agency which sent him overseas upon his
arrival in the Philippines. The office which has the mandate to

*

See Table 2 for the welfare programs and services delivered to OFWs and their
families.
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adjudicate worker-employer conflicts has a nationwide operation
and can be easily accessed by the returning OFW wherever he may
be in the country. Upon receipt of the migrant worker’s complaint,
the office immediately requires the licensed recruitment agency to
respond and the adjudication process begins. If a violation of the
employment contract by the foreign employer is eventually found, a
decision is issued by the office directing the licensed recruitment
agency to rectify the error or to pay or award to the worker
whatever he is entitled to under the contract®.

4. The On-Site Protection Program

In order to afford on-site protection to Filipino migrant
workers, the Department of Labor and Employment sought the
establishment of Philippine Overseas Labor Offices (POLOs) in
selected strategic destination countries of many OFWs. This was
done by providing the Labor Attaches assigned in various
Philippine embassies abroad with additional staff complement and
funding such that other than verifying employers wanting to
recruit and hire Filipino workers they can also provide migrant
workers on-site services and assistance especially in times of
emergencies where the movement or evacuation of the workers
have to be effected fast. At present, there are thirty two (32) POLOs
distributed as follows: fourteen (14) in the Middle East; five (5) in
Europe; two (2) in the Americas; and the rest distributed in the
Asia Pacific region. These overseas labor offices are staffed by at
least 400 personnel, mostly Filipino nationals who are employees
of the DOLE except for a few local hires where knowledge of the
local language as well as familiarity with the police and legal
institutions, are necessary

S. Other Offices Involved in Migrant Workers Protection

Outside of the four (4) DOLE offices mentioned above there
are still a number of other government offices that are also
involved in migrant workers protection. Among these are:

. The Department of Foreign Affairs (DFA) which is not
only concerned with the proper documentation of

*

See Table 1 for the number of cases involving foreign employers’ violation of
employment contracts handled and decided.
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departing workers through the issuance of passports
but more important, in providing on-site protection to
Filipino workers especially in countries where there
are no assigned Labor Attaches or Philippine Overseas
Labor Office. The DFA also assumes jurisdiction over
assistance to nationals including undocumented or
irregularly deployed migrants;

. The Philippine National Police (PNP)and the National
Bureau of Investigation (NBI), two law enforcement
agencies whose help and assistance are very valuable
especially in the campaign against illegal recruitment;

. The Prosecution Service of the Department of Justice
which assists in the filing and prosecution of criminal
cases especially in the area of illegal recruitment; and

J The Bureau of Immigration and Deportation which
assists in the departure and arrival of documented
migrant workers.

6. Bilateral Labor Agreements, Regional Agreements, Multi-
Lateral Agreements and International Protocols.

Good diplomatic relations between the labor-sending and
labor-receiving countries can go a long way in achieving
meaningful on-site protection to migrant workers. More so if this
relationship is defined in a labor bilateral agreement entered into
by the labor-sending and labor receiving countries or in a multi-
lateral or regional agreement or international protocol where the
two countries are signatories or participants. It is in this regard
that the Philippines has actively pursued negotiations and
succeeded in the signing of Bilateral Labor Agreements (BLAs) with
Fifty nine (59) labor receiving countries. To date, eighty two (82)
BLAs have been signed with these fifty nine countries. Although
the number is less than half of the total number of countries
where our people work, it is substantial enough to ensure ample
protection for OFWs. These BLAs are subject specific and majority
of them pertain to the recognition of the credentials of Filipino
seafarers which is crucial in the employment of our seafarers
because if these credentials are not recognized, then Filipino
seafarers cannot board the ships owned by or carrying the flags of
these countries. The other BLAs are agreements on employment
and welfare and on social security. The first BLA the Philippines
entered into was in 1968 with the United States of America relative
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to the employment of Filipinos by the US military forces and
contractors of the US government in certain areas of Asia and the
Pacific. The latest BLA signed by the Philippines was with the
province of Manitoba, Canada.

Other than Bilateral Labor Agreements, multi-lateral or
regional agreements as well as international protocols or
conventions can further improve the labor-sending country’s
capacity to provide on-site protection to its workers. This is best
exemplified by the ASEAN Declaration on the Protection and
Promotion of the Rights of Migrant Workers which, other than
defining the obligations of both the receiving and sending states,
clearly provided the commitments by ASEAN Member Countries in
the protection and promotion of the rights of migrant workers. This
regional agreement was agreed upon during the ASEAN’s Head of
States meeting held in Cebu City, Philippines, in January last
year.

The Philippines is also a signatory to the International
convention on the Protection of the Rights of All Migrant Workers
and Members of their Families adopted by the UN General
Assembly through Resolution 45/158 on 18 December 1990. The
Convention entered into force on 01 July 2003. The scope of the
Convention is comprehensive and if the signatory states fully abide
by them, the protection of documented migrant workers should
not be much of a worry for the labor-sending countries like the
Philippines.

C. Re-integration Program for Returning Migrant Workers

The protection of migrant workers is not limited to ensuring that
they leave fully documented and not victimized by illegal recruiters nor
does it end by seeing to it that they are provided ample on-site protection
such that they do not become objects of exploitation and abuse. There is
one aspect of migrant workers protection that appears to be not that
critical but which, in reality, has the most impact on the migrant
worker’s future well-being and that of his family. This is the re-
integration of the migrant worker back into the socio-economic reality of
his country once he decides to end overseas work. A good reintegration
program can make him an even more active contributor to national
development much more than before his departure for overseas
employment.

This issue of re-integration has become critical because not too

many OFWs end up with sufficient savings that can tide them over
during their period of retirement. But even for those with adequate
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savings, re-integration assistance may still be necessary especially if the
OFW would wish to go into some livelihood alternatives like starting a
small business. Assistance in this case is important because
entrepreneurship is not that easily attained and should the project fail
the savings of the OFW that was used as his capital for the business may
just go to waste and his years working overseas would have become
meaningless. Right now this concern is attended to by two offices in the
Department of Labor and Employment through programs they have put
in place and operationalized.

1) The Welfare Office’s Reintegration Program

The Welfare office’s reintegration program has two
components: economic and psycho-social. The psycho-social
component includes community organizing or organizing of OFW
Family Circles and providing them with services like social
counseling, family counseling, stress debriefing, and training on
capacity building, value formation, etc. The economic component
on the other hand, includes social preparation programs for
livelihood projects or community-based income generating
projects, skills training and credit facilitation and lending. At
present, the economic component has two (2) loan programs: 1)
the Welfare office’s National Livelihood Support Fund (NLSF)
Livelihood Development Program; and 2) the OFW Grocery Project.
These loan programs are aimed at providing OFWs or members of
their families with livelihood and self-employment opportunities as
well as entrepreneurial development opportunities by giving them
access to borrow at low interest rates funds they may require for a
small or micro-business they would want to set-up.

2) The National Reintegration Center for OFWs (NRCO)

This is a special Office created under the Office of the
Secretary of Labor and Employment to implement the
Department’s reintegration program that promotes the productive
and sustainable personal, economic and community reintegration
of OFWs. Services such as financial literacy, financial planning and
management, savings and special remittance schemes, investment
options/livelihood opportunities, business counseling and
mentoring are provided by the NRCO to equip OFWs and their
families with knowledge and skills in their desired re-entry options.

The NRCO is implementing an Income Augmentation
Training Cum Production Program for OFWs nationwide to provide
self-employment through the establishment of micro-enterprises
with training and other support services needed in the project. To
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prepare OFWs and OFW families especially returnees who are
planning to establish micro-enterprises, orientation seminars on
entrepreneurship are conducted twice monthly. The orientation
seminar is a learning session activity to provide OFWs and their
families the knowledge on identifying business opportunities as
well as the threats and the do’s and don’ts in business operation.

III. THE PHILIPPINE EXPERIENCE: CONSTRAINTS TO MIGRANT
WORKERS’ PROTECTION

Protecting migrant workers is not an easy task as the Philippine
experience has shown. While it can be said that the Philippines has had
some measures of success, much remains to be done. This is because
the task of providing ample protection to migrant workers and also to the
prospective migrant workers — is not as simple as having adequate
policies, rules and regulations governing the program. There should
always be adequate rules and regulations comprehensive enough to cover
all aspects of the labor migration process, from pre-departure to
departure and on-site protection and even to the workers re-integration
when the time comes that he decides to return and permanently stay in
the country. Yet, problems still arise and often, when these are given
prominence in the media like cases of maltreatment of OFWs by their
employers, the public sees government as not effective in pursuing its
task of protecting migrant workers. Problems in the protection of migrant
workers are a function of circumstances which are often cultural rather
than deliberately criminal. These are constraints difficult to manage even
if adequate rules and regulations and protective mechanisms are in place

Gaps exist in the protection of workers and these must be
addressed if worker’s protection is to be optimized. These include:

1. Workers’ Education

Labor migration is difficult enough but when a worker leaves
with incomplete or fraudulent documentation, he or she becomes
prone to abuse and/or exploitation. An irregularly deployed worker
usually has no back-up documents to prove that he has been
wronged: no contract, no registered recruiter, no insurance
coverage or membership. In fact, majority of those who got
subjected to exploitation are those who choose to take their
chances outside of the official system. It is true that processes can
sometimes be cumbersome but this is to ensure maximum
protection. Thus, other than the regulatory and protective
mechanisms in place, it is important that departing migrant
workers are properly informed of the processes and of the rules
governing overseas employment as well as of the working
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conditions in the destination country including its customs and
practices.

It is for these reasons that the Philippines has undertaken
tri-media information campaign and pre-employment seminars for
those wishing to work overseas. The purpose is to inform them of
the processes they have to undergo and of the requirements they
must meet when applying for overseas work in order that they
leave fully documented and therefore reduce the probability of
encountering problems or of being subject to exploitation. This
pre-employment seminar is done with the local government units.
For those who are eventually selected and hired there is also the
mandatory Pre-Departure Orientation Seminar or PDOS they must
attend. Conducted by government-accredited organizations, the
PDOS aims to orient the departing migrant workers about their
new working environment especially the gaps or differences in the
customs and practices between the Philippines and their
destination countries and the need to properly adjust to these
changes if they have to avoid encountering problems at the
workplace. Feedback received from returning migrant workers
showed that PDOS has helped many of them to more easily adapt
to the new environment although problems still persisted for some.
This is partly because the PDOS is of limited duration and not all
the cultural issues can be discussed in detail thus understanding
by some departing migrant workers of the cultural and sometimes
religious differences is still limited.

2. Narrowing the Development Gap

The Philippines, like other developing countries, is
confronted with problems of unemployment, underemployment
and low level of pay which is often not sufficient to provide for the
needs of the family. Given these and the fact that many have seen
how the families of their OFW neighbors and friends have improved
— they have renovated their houses or even expanded them,
acquired new and better furniture and even motor vehicles — many
are enticed to do the same. And as many more in the community
who left for overseas employment have improved their living
conditions, the enticement of labor migration has become stronger
over the years. There is nothing wrong with this except that others
have used the enticement and attractiveness of overseas
employment for their own selfish interest. Thus, problems like
illegal recruitment by unscrupulous unlicensed individuals out to
make money from poor, unsuspecting and naive applicants as well
recruitment activities committed by licensed recruitment agencies
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in cahoots with their collateral partners like trade testing centers
and the medical clinics.

This problem of illegal recruitment is addressed by rules and
regulations. A law has been passed providing for severe penalties
as mentioned earlier, task forces were created to conduct
surveillance operations and in the process a good number of
individuals were arrested and imprisoned while several licensed
agencies were suspended and eventually closed. Still, the problem
persists and will continue so long as the economic reality in the
country characterized by unemployment, underemployment and
low level of pay continue to exist. One happy note though is that
the government’s campaign against illegal recruitment has been
gaining grounds over the years as supported by the declining
statistics in illegal recruitment. Last year, illegal recruitment cases
declined by 4.4% compared to the previous year’s and it is hoped
this will continue to go down despite the economic reality of rising
inflation, declining value of the peso, increasing prices of
commodities like rice and fuel, etc.

3. The Cultural Divide

Migrant problems may also be a function of cultural practice.
Where it might be acceptable in western society for unmarried
members of the opposite sex to be seen together, this is considered
an offense in certain parts of the world. Drinking alcohol, not
covering one’s hair, carrying the bible or rosaries, watching
pornographic films are considered taboo in certain cultures and
constitute a felony which can lead to imprisonment. Having a
child outside of marriage may cause incarceration, not only of the
mother but of the infant as well. While some of these
transgressions may be inadvertent or unintentional, they also
extend to employer-employee relationship. For instances, domestic
helpers in the Philippines expect to work no longer than 10 hours
and expect a day off once a week. These practices are not
recognized in some societies.

4. The Absence of Counterpart Protective Mechanism in
Receiving Countries

Cultural differences have caused conflicts in employer-
worker relationships. In some cases, cultural differences, coupled
by the migrant workers’ ignorance of the host country’s justice
system, has allowed workers to be taken advantage of by some
employers especially those involved in household work. These
violations of the migrant workers’ rights and dignity often remain
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unattended for long periods and in some cases for the entire
duration of their stay abroad. If action is eventually done, these are
upon the intercession of the embassy staff after the embassy is
informed by the migrant workers’ families in the Philippines of the
predicament faced by their family members in the destination
country. The process is cumbersome and risky at times on the part
of the migrant workers who have to surreptitiously send letters
back home or request returning OFWs to inform their families
about their problems. This kind of situation is happening because
of the absence of counterpart protective mechanisms in receiving
countries which migrant workers can take advantage of. This is not
to say that there is no justice system which migrant workers can
avail of in the host country. Surely there is. More often not
however the system is not available to migrant workers or if it is,
the system is not easily accessible. This, coupled by the migrant
worker’s feeling of isolation and of being a stranger in a foreign
land can make them more susceptible to abuse and exploitation. It
is important therefore that receiving countries must also have in
place protective mechanisms with its processes, structure and
organization made known and accessible to migrant workers. It is
always important for receiving countries to demonstrate that they
take care of the strangers amongst them because their
reputational risk as a sovereign country is significant.

5. Difficulty in Getting Bilateral Agreements (BLAs)

The constraint mentioned above could best be addressed by
bilateral agreements between the labor-sending and labor-receiving
countries. Through a bilateral agreement, the parties can define
the protocols for migrant workers’ protection and provide for the
specific systems and procedures that maybe put in place to achieve
it. From experience though, bilateral agreements are not that easily
concluded. This is because the agreement can entail commitments
that labor-receiving countries may, for some reasons, be reluctant
to agree to. A long period of diplomatic negotiation may be
necessary before an agreement can be finally concluded. This is
exemplified by the Philippine experience which shows that after
over four decades of continuous diplomatic dealings and
negotiations with countries employing OFWs, the government has
succeeded in concluding Bilateral Labor Agreements with less than
half of the total number of countries employing Overseas Filipino
Workers. However, it has signed eighty-two (82) BLAs which is still
higher than most sending countries.

6. Absence of Binding International Protocols
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Other than bilateral agreements, one other instrument which
labor-sending countries can take advantage of to ensure migrant
workers protection is an international protocol or agreement. But
except for the International Convention on the Protection of the
Rights of All Migrant Workers and Members of Their Families (UN
Assembly Resolution 45/158 of 18 December 1990 which entered
into force only on July 1, 2003) there appears to be no other
substantive international protocol on migrant workers protection.
Yet, even the convention itself, while comprehensive in its
enumeration of the rights of migrant workers, is not binding with
non-signatories as to compel strict adherence to its provisions. An
aggrieved migrant worker, or the government in his behalf, who
wishes to take advantage of the convention as the mode for
protection has to be contented with negotiations between state
parties as the means for settling the dispute. It must be pointed
out that most of the receiving states are non-signatories. Should
the negotiations fail, the parties can resort to arbitration or refer
the matter to the International Court of Justice for resolution. This
can be a long and tedious process and precisely for this reason the
Philippines has adapted a policy that, pursuant to national interest
or when public welfare so requires, the government may, at any
time, terminate or impose a ban on the deployment of migrant
workers to a particular destination country. At least 10 such
bans have been imposed on certain countries.

IV. CONCLUSION

As shown by the Philippine experience, the complete protection of
migrant workers, while difficult to attain especially when their number is
huge and their area of distribution is wide, can still be possible so long
as certain conditions are present. The three most important
considerations are:

1. Presence of operational rules and regulations within the
country governing the recruitment and placement of the
workers overseas and that these rules are properly
disseminated and understood by workers, the recruitment
agencies as well as receiving countries;

2. Adequate implementing mechanism in place to ensure that
the rules are duly followed; and

3. Maintenance of good diplomatic relations with labor-receiving

countries such that it can operate on-site protective
mechanism or negotiate Bilateral Labor Agreements.
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The third condition is extremely important in situations where the
major destinations of the migrant workers are countries with different
cultural and religious norms and practices from that of the labor-sending
countries. As shown in the discussion above, the cultural divide between
the labor-sending and labor-receiving countries requires the protection of
migrant workers not only from their inadvertent and unintentional
violation or transgression of customs and practices but also protection
from conflicts and misunderstandings with their employers and even
more so, from violation of their personal dignity in the course of
employment.

The efficacy of organized and regular migration is partly borne out
by the statistics in Tables 1 and 2.

Even as the numbers of deployed workers continue to rise, the
percentage of cancellations of recruitment agencies has gone down
indicating better adherence to the regulatory framework of government.

The percentage of workers extended assistance, whether on-site or
for repatriation services has gone up. Similarly, assistance by way of
training, education, loans and the magnitude of these loans has gone up.

It must be stressed that migrant workers protection is not the
responsibility of the labor-sending country alone. It is also the
responsibility of the worker himself and of his employer. But beyond his
employer, the responsibility also lies with the labor-receiving country. In
short, migrant workers’ protection is a shared responsibility. It is a
responsibility that this Conference and some other similar meetings
must adequately articulate to ensure transnational protection for
migrant workers.

--- End ---

(Revised as of 28 August 2008)
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Table 1.

Recruitment Agencies and Record of Cases Handled and Disposed

Deployment of Overseas Filipino Workers (OFWs), Number of Licensed

1995 2000 2005 2006 2007

No of Workers Deployed (annually) 653,574 841,628 988,615 1,062,567 | 1,077,623
No of Licensed Agencies Operating 900 1,220 1,363 1,374 1,363
No of Licensed Agencies Closed/Licenses
Cancelled for Violation of Recruitment Rules 73 55 10 *

Handled | 439 | ! 573 | 1,198 | 1,504 | 1,624 |
lllegal Recruitment Cases

Decided 394 446 206 350 339
Cases involving Foreign Employers' | Handled | | . 4,707 | | 6032 |
Violation of Employment Contract

Decided 3,283 4,329

* January to June only
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Table 2. Benefits and Services for Overseas Filipino Workers (OFWs)

No. of OFWs Extended Repatriation
Assistance

1990 1995 2000 2005
No of OFWs/Beneficiaries extended 83,899 52,281 53,393 67,394
Education/Training Assistance
No. of OFWs/Beneficiaries Extended 903 553 566 811
Loans for Livelihood Programs
Total Amount of Loans Extended P17,025,983.00 | P33,449,887.97 P38,061,000.00 P74,928,768.00
;lo. . of OFWs Extended On-Site 2.831 105,868

ssistance
2,187 7,048 11,320 30,852
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